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SHORT-ANSWER QUESTIONS 


QUESTION 1 
Explain the difference between moral realism and anti-realism and how those positions 


relate to natural law and positivism. 


QUESTION 2 
Explain the relationship between human law and natural law, as described by Thomas 
Aquinas. 
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QUESTION 3 
Construct a deontological, teleological and a consequentialist approach to applying the 


value of utility. 


QUESTION 4 
Explain the logical fallacy that David Hume mentioned in discussing the distinction 
between empirical and moral claims, and give an example of a statement that commits 


that fallacy. 
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QUESTION 5 
Explain H L A Hart’s distinction between primary and secondary rules and what purpose 


this served in obtaining a positivist account of law. 


QUESTION 6 


What was H L A Hart’s main criticism of American Realism? 
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QUESTION 7 
Dworkin uses the word ‘principles’ in two senses. What are those two senses and why 


does Ronald Dworkin refer to principles? 


QUESTION 8 


What does Dworkin mean by background versus institutional morality? 
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QUESTION 9 


Explain two major criticisms made by Andrew Altman against Ronald Dworkin. 


QUESTION 10 
Dworkin refers in ‘Learned Hand’ to justifications for judicial deference offered by three 
judges: Holmes, Frankfurter and Hand. Explain the justifications offered by these judges, 
and mention which judge subscribed to which justification. 
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QUESTION 11 
What does Waldron regard as the deepest reason of liberal principle for being unhappy 
with a Bill of Rights? 


QUESTION 12 
What is Waldron’s principal argument in ‘Judicial review and the conditions of 


democracy’? 
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GRAMMAR AND PUNCTUATION QUESTION 


QUESTION 13 
Ensure the following passage is grammatical and is correctly punctuated, in conformity 
with the rules indicated in the prescribed material from the Academic Skills Office and 
lecture notes. In achieving this, you should make the most minimal changes to wording 
possible. The passage is widely spaced so there is room to make your corrections on 


the passage below. 


For Bickel, the difficulty with judicial review which he described as ‘the counter-majoritarian 
difficulty’ is that courts constrain institutions that through the electoral process, are responsive 
to majority preferences. Bickel recognised that this responsiveness is qualified, most 
significantly pluralist political science had pointed to the extent to which political decisions are 
influenced by interest groups. Nevertheless Bickel maintained elections confer upon citizens 
loose control over their representatives. A majority of citizens can achieve a reversal of 
legislative policy even if that power is generally held in reserve rather than exercised, therefore 
Bickel continued, the significance assigned in democratic theory and practice to the electoral 
process cannot be denied. 

Bickel then associated democratic rule with an electoral process, that at least loosely 
aggregates preferences. He viewed the constraints courts impose upon the popular branches 
as undemocratic, nevertheless he held judicial reviews legitimacy to be dependent upon the 
extent to which judicial review improves outcomes. He thought that judicial insulation from 
politics achieved partly through tenure and the lapse of time between the enactment of 


legislation and an occasion to review it, enables judges to avoid the passions of the moment 
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that can overwhelm legislators. Judges can decide, instead in a way that helps the community 


to adhere to its enduring values. 


By contrast the deliberative democratic ideal does not necessarily equate with institutions that 


by virtue of an electoral process loosely translates majority preferences into decisions. There 


is an abstractness to the deliberative democratic ideal, its an ideal of citizens deliberating and 


deciding together and this leaves significant scope to debate what institutional arrangements 


best approximate this ideal. 


The unelected status of judges’ seems in tension with inclusiveness. On the other hand judicial 


review would be legitimate if it brings the political system into better conformity with the 


deliberative democratic ideal. Evaluating this possibility, requires consideration of two matters, 


the first is the extent to which judicial review is able to steer outcomes towards those that 


would be endorsed by a political system that is ideally inclusive and deliberative, The second 


is the extent to which judicial review impacts at a procedural level on inclusive and deliberative 


features of the political system overall. 


ESSAY QUESTION 


QUESTION 14 
Explain Aleinikoff's approach to statutory interpretation and arguments in Goldsworthy 
that could raise doubts about Aleinikoffs approach. Finally, defend Aleinikoff against 
those doubts. 
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